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TEXAS EDUCATION AGENCY (AUSTIN INDEPENDENT
SCHOOL DISTRICT), ET AL., PETITIONERS

V.

UNITED bTATES OF AMERICA, ET AL.
I.

ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

BRIEF FOR THE UNITED STATES

OPINIONS BELOW

The opinion of the court of appeals (Pet. App.
1-43) is reported at 532 F. 2d 380. The opinion of the
district court (Pet. App. 44-57) is unreported. An
earlier opinion of the court of appeals is reported at
467 F. 2d 848.,

JURISDICTION

The judgment of the court of appeals was entered
on.May 13, 1976. A petition for rehearing was denied
on June 9, 1976. The petition for a writ of certiorari
was filed on August 11, 1976. The jurisdiction of thil

_Court is invoked under°28 U.S.C. 1254(1).
(1)
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QUESTIONS PRESENTED

1. Whether the Austin Independent Stool District
has .engaged in racial diScrimination against its black'
and Mexican-American Students.

2. Whether the court of appeals erred in remanding
the ease for development of a plan that supplies_ re-
lief from the effects of the discrimination in' the ele-

mentary schoolS and against Mexican-American

students.
STATEMENT

'The United States instituted this school. desegrega-
tion suit in the. United States District Court for the
Western District 'of. Texas 'pursuant to Section 407
of the Civil Rights Act of 1964 7.8 Stat... 248, 42
17.S:C. 2000c-6. On September 4, 4670 the "district
court entered an interim order directing the' Austin
Independent School District (hereafter referred to
as -AIS ) to implement standard provisions requiring.
desegreping districts iti the. Fifth Circuit...to :elimi-

nate racial 'discrimination in several aspects of, school
operations, including faculty and staff assignments;

new school construction li'nd the 'provision of
/
trans

pertation. .See Singleton v. Jackson:. gunicip0 Sepa-

wte Sekool Disfrict, 419 F. ..2d'`1211 (C.A./5) (en,-

,

After a six-day trial 'in 1971 the district .court held

that ,AISD had riof discriminated against Mexican-
Americans, but that the dual school system historically
maintained for blacks had not been eradicated (Pet.
App. 14784). It entered 'an prder approving a plan
that closed two predominantlY black secondary schools

. .1..
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and reassigned their .students- to predominantly Anglo
secondag <schools (see Pct. App.. 3, 58-73)'.' This
plan scatteliea blacks of seconda7y;t school age Ahrough-
.out the district,.but put the entire burden of trans-
portation -on- blacks.

The court 'titapp6*,- sitting en bane, i:eversed. Six
judges 'joined an, opinion detailing a history 'Of dis-
criminatory -actions by the AISD (467 F. 2d at 852

,
875).. These six jndgeS eoncluded:that °AISD .was re-

sponsthle for the Separation of MexiCan-Amerieans
from Anglos in the schools, and that-the districteourt's
contrary fildings were- clearly erroneous: Eight other
judges- concurred in the result, concluding that ."dfs--

-.eliminatory segregation exists against Mexican-
American qudents and that the proposed part-time
integration plan of the school district is inadequate
as a desegregation plan' (q. at 885). The court
mended the case to the (iistrict coUrt with directions
to identify those schools that were segregated as a re-
sult of racial, or etimic discrimination andlo eliminate
Its effects by using specified desegregation techniques
listed on .a priority baftsck. at 884-885).2 Tile six
judges .--joiMng.in. the leadopinion dissented from this

,

isposi e ques Ion q remet y ; ley wouldion o
;.'

.1 The plan 'also provided for meetings of .elementary level stu-
deRts on an integrated balsi::.one week per month to participate in
certain cultural activities (Pet..A op. 23). This portion of Cie plan
was neyerimplementel-

The majority observed that "[t]licre niay be * * * one race
schools 'which are_ the product of neutral:, non-diseriminatory
forces," and concluted that the racialTimbalance attributable to ..
these forces need not be corrected (id. at 884). .
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liave proscribed'a remedY waout further evidentiary
proceedings (id. at 871-875, 886-889).

.0n remand .the..distria court Once more concluded
thaetheAISD hdd.not discriminated against Mexican--
Americans; it .approved a plan submitted by the'
AISD for desegregatingthe sixth grade of black ele-
inentary scbpols (Pet. App. 44-57). .

A panel of the court of appeals reversed and .held,
for the second time that AISD had. discriminated
against both blacks and Me*an-Americansl and that'
the partial desegregation plan submitted by.the ALsp

emptitu4a11y insufficient. It remanded,. or .the
fornmlation of an appropriate

DISMISSION
t

1. Petitioners direct most of their argument against_
certain languaget the panel employed to 'justify,. its
conclusions. TheY concentrate on the panel's state-

. ments (Pet. App. 16-17) that
the 'AI'S]) has intended, by its Contimred use of
the . neighborhood assignment policy, to main-
taM Segregated schools in East and.West Aus-
tin. The plaMtifE, have therefore established'
a prima facie caSe of .de jitre segregation of
Me b diD-Ot

E district except the residentially integrated cell-
tral city area. [Footnotes omitthd.]

and (Pet. App. 20)-that
school authorities may' not constitutionally use

_a-neighborhood assigmnent policy creating seg-
regated schoofs in a district with ethnically seg-
regated residential patterns. A. segregated

8
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school system is the foreseeable and inevitable
. result of such an' assignment .policyl.

These statements appear io mean thak a *school board

has a constitutional duty to correct racial imbalance
-'ocrring because of the use of a neighborhood school

policy in a'tlistrict that is not racially homogeneous.
Thus, petitioners contend, the question presented by
this case is "quite simply" (Pet. 9) whether a racially
'neutral- and' norr-discriminatory practice of assigning...
students to the sChoolS closest to their home2,, is un-
conStitutional because of its racial effects. We agree
with:petitioners that, if fhe court 6f appeals meant
this, it is wrdng. . . ...`

The porttons of tile panel's opinion we haye qUoted

are not necesSarily read as iietifioners do, however.
. 'They also might mean that a "neighborhood school"
*policY is impermissible when it is used. as .a .device-to
enforce or perpetuate the cffects'of previOus Taciardis-
criminatikm hr the operation of the schbblsi -For,
example, .M -school officials discriminat6 in .inaking
saw]. ,siting and capabity decisions, a ."neighborhood
school" policy May .be necessaiy to --ensure that the
school serves theracial group for which it -Was: in- ,

:tended. Moreover, the court of. .appeaJs simply may -.-.
have been alternatle (whin. we
believe 'incorrect) .fOr a conclusion:that we believe, is
correctthat the AISD engages:tin pervasive*ts of
discrimination' against Mexican4mericans.

We dismiss in what follows both our. doubts about .
the panel's rationale and the reasons why .we believe .

that the judgment is correct. '

9
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a. A poey of assigning stulerits'tk the elosesf or
moSt tomimient school serving the grade in which they
are enrolled (the neighborhood school policy) is used..
in many schoOl .clistricts. Congress haS deClated that it
is the:.best poV.Cy for making stutsdent assignments..
.Equal Educational Opportuhities Act of 194; Pub. L.
93-380, Sectiorik 202(a) (2),-214(a), 88 Siat. 5144,-517; '

20 U.S.C. (Supp: 1701(a) (2) and 1.V.3 (a). A
neighborhood school 'v. lic36 inevitably produces schools
whose racial and eAhnic composition -closely retieets

.n..that' of the neighbothoods ;in whiclf the schools, are
located. To this ex:ten4.., school- .authorities selecting a
neighborhood s.,Aioof eau- be said to "intend"
racially inibalane'xl seliOc Is, it. the school diarct is not.
racia1 homo(reneous.

It does pot follow," hOrever, that °the neiglii;orhood
school policy amounts to racial 4iscrimination, unless
the residential patterns are cailSed by official acts -

designed to segregate the schools. An Otherwise new-I-
t/tar action is' not discriminatory..solely because it has
a racially disproportionate effect. Washngtn y.
pavis/No. 74-1492,, decided June 7,1976, slip op.. 7-18 ;

Keyes v. School VistrictNo. 1, Denver; Colorado, 413
189,,205, -208. The essential element of the zonsti-

:-TiViaTicin is "-a ,Carreni condition of [racial
fieparation] resillting- from infentionaLsztate action"

at 205.).
. If the language °of the panel is taken at face valuet,

.it has alAished the, distinction between racialr.dis-
crimination in the operation of the schools ,and its \effects (de jure segregation) and racial. imbalance..
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caused-by other factors,. a`nd A-hich' The school ,autho],..
N

N

ities :Inive, not . rectified (fie facio' 'segregation). y
164itiking : the district court to infr y. intent' to' dis-

.,,,

crMlinate from the fact that-the.. schilel authorities
,.

, have not atteMpted to 'ameliorate the effeets. ok 'imeial
separatioii in residential patterns,..41ie panel has ,

-4

avOided the neett to prove intent to disciiminate.
Deeds oiten speak nickre loudly than words, and-

.. , ..

intent sometimes...may. be .iliferred from effects alone.
' (see Washington; v. Davis, siipra, slip op. 11; ick at 3.-2

(StewnS, .._coneUrring4))'. But for the. colirt of
appeals to compel the district evrt to infer:irtent
from A-Teets- alone hi situations-.1ike the present one
is to abolish, the intent requirement and to abolish
the further. 'requirement that the racial ,separatianT
have been caused by .the aeth \bf the State intended

to affect the operation of the. schools (Dither'
for exampM, the acts of private individndls'ohooSing .

where to make their homes). See also Spencer v.
Kunler, 404 U.S. 1027;_.affirming 326. N. Supp: 1235
(D. N.J.).? -

Jn our.view,-.the panel has neglected to make a crii-
cially important distinction that iS .necessary to deter-
mine.' when dis,triminatory ,!,intent may be inferred,

---i-Hfronr-raTitllydisproportionate effect's. We submit that
-wheji the acts of school. authorities (even if ..nentral
-on their faCi). 'produce more racial separation in the

In Spencer the Court summarily dffirmed the district cotk's. .

holding that extreme racial imbalanCe, without more, does not.
. authorize a cgurt to fevise 'neutrally established school distiict
lines.

221-03r-70.-2
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. .
schools than 'there is in the, residential patterns of the.. .

school district zi,s a whole,' the ;court. may properly
(but need not alNiays) infer that the school imthori-

ties acted with intent to discriminate. On the other
hand, when a :facially ..neutyal neighborhood...assign- .

inent prodnees.no more separation than occurs t.
in the residential phtterns, only evidence . that. the
school

,-authorities acted.. with discriminatory intent \
-will allow a finding that, they practiced racial dis-
elimination. In dther words; proof that -school' au-
thorities .'added to racial ,separafion may be oiough
to support A finding of. intent : proof -that ,sdiool au-
thorities failed. to reduce separation attnbutable- to
forces outside the schools is ifever (by itseK) enough.'
To the extent that the court .of appeals meatit to re
quire the district court to infer intent in -the fOrmer
situati8n, or to allow it to hirer intent in the 'latter,

'

its decision IF. mcorrect.
-b. The ;judgment Of the panel rjsts on firmer gromid,

..howy;i,,,er. Its analysiS of the neighbprhol. school policy

4 Or than there would be if schools wet; evenly .diapersed
th ughout tho district and contiguOuS iittendance zones, were
usect

ary cone usion is apparently based upon a
belief tha redominantly black or_ MeiCan-American scl tools are
inherently i erior; reeardless of the cause of tho predominance,
and that schOo uthorit;.:,s must rectifythis inferiority orhe sen
to intend it. See th si- ;..Lrige,opinion in the en fianc 'decision (467.
F. 2d at '862-863 an n. 20), upon which the panel relied in part.
We 1).gree with indg Sobeloff that there is nothing inherently.

\inferior about all-black shools, any more than all-white schools
are interior, when the sepa ation is not caused by state action. See
.BriymonV. Board of Tru8leAc429 F.. 820,823,-827 .( 4) (eii

,banc) (Sobelog, C. S., concutrin ).
0

1 2
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was not responsive to -the arguments of either the .

plaintiff:United .States or the intervenors. The panel
itself stated that the case j)resents "not only the: use /

, of a neighborhood assignment policy" (Pet. App. 26)
.but- also the employment of an extensive series of dis-
criminatory deviees that had been discussed by the
en b.ane court (see 467 F. 2d at 854.n. 7, 855k856-857,
883). It 'wrote (Pet. App.16-17 n. 13);

We held in [the ot bane decision]
"that the AISD ,, as, in its ehoive "of school
:site loCations) construction and renovation
of schools, drawing of attendance zones,
student assignment and transfer policies,
and faculty and staff .assignments, caused
and perpetuated the segregation. of Mexi-
can-American students within, the school
system."

467q _.2d_at_8(5--66,_We also_fotmd thattlho_
iiatural and foreseeable . conseqnence of these
actions was segregation'Of Mexican-Americans."
467.F. 2d at 863. The Supreme Court. inferred

..segregati.ve intent from the same kind of eir-
NMIS.taritial evidenee in Keyes. See 413 U.S. at
.192 * *'*. -The. it ference of segregative intent
that the Supreme Court made regarding the
Denver school .authorities- is equally applicable
to their counterparts in .Austin.

Although the many opinions issued by the eourt of
appeals en bane are not without ambiguity, we believe

., that they, demonstratd that all ,14 judges who sat on
the ease eonchided-that. the AISD had discriminated
against blacks and Mexican-Americans, and that some
or the effects of that discriminatien-had not yet been

1 3
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eliminated. The six-judge lead opinion (467 F. 2d at
861-870) concluded that AISD had discriniinPfed by

not eliniinating racial separatiOn, however Caused..
The eight-judge majority wrote that it was neces-tht-
sary to remand the case "with direction thatAdiml
school system and all discriminatory segregation'

,against Mexicaii-American and black students be
eliniinated 'at once" (467 F. 2d- at 883). Although
seven of these eight .judges wouid havez preferred not
to reach the merits (see 467 F. \2d at 889-890, 891),
they did east votes, and the fact that they concurred
in the result .reversing the district court establishes
that they thought that at least some discrimination

had been established. They did wit,. however, articu-:
late the ,theory that led them to thiS conclusion. nut
of that obscUrity has survived; although the panel
(which included one judge from the eight:judge ma-
ority of the en ln-htc courl) asserted (Pet. App. 4)
that "Nile en baric Court divided only on the issue
.of remedy"; it did not discuss the possibility that the
14 judges may have been using different theories to
support their conclusions, o; that these different
theories may lead to different remedial 'plans. .

Despite this opacity in the opinions of the (;Olirt of
appeals, we believe that the evidence is ,Sufficient to

support a finding of discrimination, and that this
alternative ground is sufficient to support the judg-
ment Of the court of appeals, whether or not the Court

- a
relied upon it,. Story Parchment Co. v. Paterson
Parchment Paper Co., 282 U.S. 555. We say this .ree-
ogniling that some of the evidence concerning dis-

1 4
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crimination is old, that some of the effects of the'
discrimination- may long since have dissipated, and
that the districtnourt concluded that .-petitioners did
not act with discriminatory intent. The district court's
finding with resped to intent is, we belieN9, clearly

- erroneous and the other difficulties in- the evidence
go nbt to the existence of discrimination but to the
remedy that is necessary and appropriate to eliminate
its lingering effectsa matter to be atdressed on re-
niaftl ftom the pregent court of aiveals decision.

The extensive evidence preserted during two
lengthy hearings of discrimihatory practices is sum-

. nmriZed. school-by-school in the bi ief for the 'United
. States in the court of appeals." Prior to 1954 certain
schools were designated .for Mexican-Ameidcans in
much the same manner that other schools \Ore desig-
nated for blacks;atthougliZilly the latter de-signafiOn
was required by state law. 467 F. 2d at 886-887. From
1954 until tlie date of trial petitioners Continued .to
_operate a ;:segregated school system by perpetuating
'the elfect of pre-1954 discrimination. The school au-
thOritiescalsO undertook a series of actions designed to
pe-rpetnate the concentration. of Mexican-Americans
into 'a feW -schools. 467 F. 2d at 867-868, 870. They
created diud-overlapping zones comprising two
schools; Anglos were expected to yttend one of the
schools, Mexican-Americans the other. They bubt ,new.

.

schools deep inside ,-NIexicanAmi.nican neighborhoods,
with a capacity. such, that the schools served only the

We are lodging a copy of that brief with the Clerk 'of the
Court,

1 0
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Mexican-American neighborhoodnd were overwhelm-.

ingly Mexican-American on,, opening7 Othor locations.

that would haVe produced-More 'balanced enrollments
'Were rejected. School boundaries weremanipulated so
that pockets Of. Anglo students near or in Mexican-
American neighborhoods attended predominantly Anglo

.
schools. Teachers were assigned On a patently dis-
criminatory basis. We submit that the evidence amply

supports a'condlusion that petitioners availed them-
_selves of -a neighborhood school assignment system only

when that would produce the maxinmm feasible sepa-
...

ration of Anglos from Mexican4niericans; when it did
.

not, the AISD resorted to gerryinandering; discrimina7

tory school siting arid capacity decisiOns, dual-over-
lappMg zones, and other familiar discriminatory
devices of the §..ort condemned in Keyes.

The- court of appeals-therefom-may-hainearit--no
more in its discussion of neighborhood schools than
that a school district Cannot absolve. itself of respon-
sibility for its discrimination by hiding behind a
claim that it now has a firm policy of assigning. stu-

dents to neighborhood schoolS. When that policy has
peen uSed in concert with obvious tools of discrimina-

. tion, it may conie to, partake .of a discriminatory qual-
ity and be an instrument of diserimination itSelf. A
ribighborhood _school piilicy is an enforcement tool of

a policy of discrimination in some circumstances; to '

use the exaMple given earlier, it ensures that students
attend the school designed, located, and built to a par-
ticular capacity expressly to be able to serve only

students of :one race or ethnic group. If this is all the.

fl
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tourt- of appeals meant, we have no quarrel with it.
c. If the Couyt were to undertake plenary review

of this case, we would urge that the judgment of the
panel be affirmed, in light of the evidence of ..extensii;e
intentional discriminiition against Mexican-Americans.
.Cf.- Securities .and- Exchange ,donintission v; ehenerg

U.S.'Corp., 318 .. 80, 88. But we are .concerned that the
panel'slanguage, whickappeakolo .Conflict with hold-
ings of many other conits of appeals. (see Pet, 21-22),
may inject unnecessary uncertainty into school
tion in the Fifth Circuit. We theiefore do not oppose
the granting 'Of .the petition. It may be useful for this
:Court to elarify, the governing legal' standards (per7..
haps smAnnarilYi'as it did 'in Dillingham v. 'United
States, 423 U.S. 64) and .to remand for appropriate
-disposition of the klase by the court of appeals, in light
of the. views we have.,outlined here arid- the 'interven-
ing decision-in Washington v. Davis, supra.

2. Petitioner§ argue (Pet. 23-31) that the panel
should not have renmnded the case for the formulation
of a ew remedial plan. If, as we have argued, hoW-.
ever, the panel correctly concluded that the district
court had erred n holding that there had been no
di sc riMination against Mexican-Americans,. it follows
that a remand is required for the formulation of, a

_

remedy that would eliminate the lingering effects of
that discrimination. No more need be said to denim-, .

, strate the propriety of at least a limited remand.
Petitioners contend, however, that the "practicali-

__ties" _of the situation support the plan adopted by the.
district court, which involved no alteration .of -.attend-

SO
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anc4atterns- in any grade except the sixth. The' dis-
trict court viewed the secondary:schools as "totally
deSegregated" (Pet. App. 21) and concluded that
transportation of students attending kindergarten
through the fifth grade would be deaferious and im-
practical. We agree With the panel ,that. the -district
court .erredHboth because Of its 'failure to recognize
discrimination against Mexican-Americans and be-
cause it has long been:established that plansexempt7
ing whole.grade levels are unacceptable. See, e.g., Flax
v Potts, 464 F. 2d- 865, 869 (C.A. 5).

We also agree with the opinion of eight judges Of
the en bane Court (see 467 F. 2d at 884), that the goal
of a remedial order in a school desegregation,-case

.should be to put the school system and ith students

.
where they Would have been but for the violations of
the\Constitution. The .goal_is,*_in Aher_words, toelmi-
nate "root and branch" the violations and aThof their

Ohigering 'effects. Green, v Connty SChool Board, 391
U.. 430, 438..It is to eliminate these effects wherever
they hay be found;in the 'school system, starting from
the 'coninion. 'nnderstanding that "racially inspired
school board actions have an ithpact beyond the partic-

7 ular schooWthat are the subjects of those actions"
(Keyes, siipra, 413 U.S. at 20,3)..

In: our view, "desegregation" is nothing more or less
than elimination -of de jure segregation, "root and
-branch.7. The ."desegregation" that courts are:, bOth
empowered- and obligated to accomplish is not .the
eliMination of all of -the racial separation without re-
gard to its, causes, whether de- jure acts or de. facto

1 8
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social processes; The existence .of schools :predomi-
nantly attended by members of one race does .not in
itself amount to racial discrimination.; if it were
otherwise, there would be no meaning to the re-
quireftent of '`' state action" as a precondition to a
violation of the Fourteenth Amendment. The attri-
butes that make a, system a dual system can often be
eliminated' without an insistence upon a 'racial com-

: position in each school that hi some degree reflects the
racial composition of the scOol .distriet as a whole.

'This is the 6ritial hue betwe,racialdiscrimination
and .its effects, on the'One hand,4p4 mere difference
of racial composition og attendance, on thee other:.

The proper approach therefore requires a court fo
seek to determine the consequences of the. acts cOn-
stituting the- illegal discrimination and to eliminate
their continuing effects. A conchision that there has

---beki -discrimination -with rebpeci=to partieribrsch-o-als
does not support a judicial" order that racial balance
must be firoduced throughout the school sl:stem. This

. follows directly from principles 'long accepted.by this
COurt. "In fashioning and effeauating the [desegre-
gation] decrees, tbe courfs will be gui.ded by equitable

7 So -long ris school authorities operate "just schools" instead of
one set of schools for blaCks and another set for whites, it matters
not at all whether 'one particular scliOol has moro blacks than
whites. Tlw schooli of Vermont are not segregated .even :though-
most of them are_ all white. The Fourteenth Amendnwnt does not
prefor black schobls, white schools, or riicially balanced schools
it demands, ii.stead,.a policy ofnentrality in which neither merit
nor demerit is assigneti.on the basis of color, except insofar as is..
necessary to rectify. the effects of past distinctions made on thi
impemissible bP s. Cf. Milliken v. Bradley, 418. U.S. 717.
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principles.?' Bro im v. Board of Education, 349 U.S..
294, 300. The task of an equitable decree is to correct
the condition that offends the Constitution. A findMg
of a violation does not set a court o f eqm y at large to
produce results that neyer would have occurred if all

-constitutional provisions 4ad been observed. The court
must instead order whatever steps are necessary for
"disestablishing state-imposed segregation" ( G re ep

supra, 391 U.S. at 49).
As the Court emphasized in Swann v. Charlotte-

Mecklenburg Board of Education., 402. U.S. 1, 15:-
"The objective today remains to eliminate from the-.
public schools all vestiges of state-imposed segrega--
tion." TO this end, there is broad equitable power "to
remedy past wrongs" (ibid.). But the task is not to,
produce a result merely becatise the result itself may
bei attractive. "The task is to. correct, by a balancing.'
bf-:;theJiidividual and collective Mterestsi-the condition
that offends the Constitution. * * As with any equity
case, the nature of the violation determines the .scope-
of the remedy" (id. at 16). "[T]he remedy is neces--
sarily.designed; as all remedies are, to restOre the vie-.
tims of discriminatory conduct to the Position they
would hdve occupied in the absena of such Conduct"'
(Milliken v. Bradley,. 418 U.S: 317, 746). Cf.-Franks.
y. Bowman Transportation Co.; No. 74,328,4ecided
.Marc1i-24,- 1976, slip .op.723.

8 Hills v. Gautreaux, No. 74-1047,-&-ckled April 20, 1976, is not
to th\e ontrary. The Court there Specifically reliea on the circiun-
stance t t "Mlle relevant geographic area fOr purposes of the
respondent's' housing options is the Chicago housing market. not,..the Chicago ciy limits" (slip op. 14). .
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'This. Court's cases, then, support. our position. And
they alSo support the.: judgment of Congliess in. the..
Equat .Educational Opportunities Act of 1974. that
"[iin formulating a remedy for a denial of equ,d edu-

-

cational. opportunity or a denial .of the 'equal protec.-
tion of. the laws, a court * * * shall Seek or impose-
oak such remedies as are essential to correct.. par- ---

tieular denials. of equal educational opportunity or
equal protection of the laws" (Section 213, 88 Stat...
516, 20. U.S.C. <Supp. V) 1712; emphasis added)!

.The application of these principles to the case at
hand requires a remand -for forhuilation of a more
-comprehensive" plan.. This is not a case where a school
board made an effort to devise a plan related to the
scopeof .the violation. The en bane court unanimously
rejected a 'similarly incomplete plan and directed peti-
tioners to firoeeed "to eliminate the dual school sys-
tem-as it has- -existed- -iit-Austin together-with -auy
and all .discriminatorY segregation which exiF4-.

against Mexican-Americans and 'black studentsy (467
F. 2d at 884). AISD mid the.distriet court neglected.
this command. Petitieners',asserted practicalities are.
CC vague, conclusory and-nnsupported" Pet.. App. 24),
and.they a're hardly sufficient' to justify confining the
plan to a single.grade.

This- case is now more than six yearS -old; and it is
understandable that the court reversed the district's-
court'ss selection bf the AISD plan:and criticized its

g See generally Oox, The Role of Cangress in ConstitutionoT
Determinations,- 40 1.7'. Cin. L. Rev. 199 (1)71). Cf. Fiss. TheJui-
prudbnce of Maing, 39 L. and Contemp. Prob.'194 (1975).
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refusal to give serious consideration to the .only plan
. in the record. (the Finger Plan) purporting to deal
with the effects of the discrimination. In light of- the,
history of this case, the court of appeals had, little al-
ternative but 46 order the district..court . either tO im-
plement file Finger Plan .13r to appoint masiei to
draft a; compreheiksive tri-ethnie desegregation plan
consistent with this .opinion and .tlfe. decisions .6f the
-United- States Suprethe Court" (Pet. Abp. 36). 4
order to devise a plan consi§tent with this Court's cle:
-eisions does .not warrant this Coint's review.

CONCLUSION

For the reasons stated at pages 6-13,,Supra, we do
not oppose the granting of the petition for a writ of
certiorari.

Respectfully submitted...
AOBERT H. BORK,

SO licitor Goneral.
J. STANLEY POTTINGER,
Assistant Attorney General.

OCTOBER 1976.
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